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Abstract

Islamic shari'ah, unlike man-made laws, not only organizes exterior

human actions but also observes human intentions and interior motives

working behind his actions. The Holy Quran says "Whether you show what is

within yourselves or conceal it, Allah will bring you to account for it."

(Al-Baqarah; 284) while the prophet (PBUH) said: "Actions depend on

intentions." Muslim Jurists derived several legal maxims and other Shari'ah

injunctions based on this principle which is reflected in matters of ibadaat,

killing of human beings, divorce, business transactions etc. 

In western legal thought, malafide and malice usually been

considered as synonym to bad intention and all actions done with an evil

disposition or unlawful motive with an intention to cause injury to others,

without a lawful excuse, are characterized as malicious. The concept of bad

intention in Islam has a wide spectrum covering the concept of Ihtiayal which

means an action which is apparently lawful but, in spirit, it is against the

objective of Shari'ah. So human actions as well as human intentions are

accountable in the court of law & also in the hereafter. The terms "Qadha'n"

and "Diyanatan" are used in Islamic law to describe the comprehensiveness

of the concept of bad intention which shows the unique nature of the concept.


: 
1 

  *
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
:  

2 

   



 


: 

 
 

3   

 ?  

: 
4 

 


 : 
 --- 

5 
 

6 
:  

7 

    
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


 

  


 




 

  
8 


 9  

:  10 
   11     

  12  

  13  








14  
: 

 


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 ? 
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
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  





 

  : 


 
 16  15

 
  








  

: 





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   17 

18 
 



 



 





  Acceptance  Offer 
 


  






 
19 


  



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




 













 









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  
 

 
: 

20   

22  21 
  23  






   24 
   Mala fide  

 





25 




:  Mala fides 





 26 
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

 


27 
:28 





 1

  
: 

 

  

 



   


 2



 




 

 



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 




22






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 26
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



 




: 
:   -1



29 

    
    

    


  

  
30 

:  2 





31 




    


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
  


32 

:    -3    

33 

   





34 

 



  35 
:   

36 




: 
37 


  







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

:














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 
38 


 39 

:    40 

41 

    


: 
42 







: 

 1


 

  


: 
43 


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: 
 :  .  : 

44  . 


 ! 

:   
45 













:   46

47 

  



48 
 

   





79







41











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49 



 50  


51 

  Malice  Malafide  
 Malafide  Malice  

:  Malice 
It is a disposition which impels injury to another without

cause, from a spirit of revenge, or from personal gratification. All

acts done with an evil disposition or unlawful motive with an

intention to cause injury and without a lawful excuse may be

characterised as malicious.(52) 

  Malice


  Malice 

:  Malafide 
Mala fides literally means in bad faith. Action taken in bad

faith is usually action taken maliciously in fact, that is to say, in

which the person taking the action does so out of personal motive

either to hurt the person against whom the action is taken or to

benefit oneself.(53) 
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  Mala fides


 

:161 
Whoever being or expecting to be public servant accepts or

obtains, or agrees to accept, or attempts to obtain from any

person, for himself or for any other persons any gratification

whatever, other than legal remuneration as a motive or reward for

doing or forbearing to do any official act or for showing or

forbearing to show, in the exercise of his official functions, favour

or disfavour to any person or for rendering or attempting to render

any service or disservice to any person, with the central or any

provincial Government or Legislature, or with any public servant,

as such, shall be punished with imprisonment of either description

for a term which may extend to three years, or with fine, or with

both.(54)







  55   
56   



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







cause, from a spirit of revenge, or from personal gratification.

acts done with an evil disposition or unlawful motive with an

intention to cause injury and without a lawful excuse may be

characterised as malicious.




faith is usually action taken maliciously in fact, that is to sa

which the person taking the action does so out of personal motiv

either to hurt the person against whom the action is taken or to

benefit oneself.
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



 



: 






57 

    


 ! 


 




16 8  :  1

 284 (2)    2

386 333 2/331  :    3

1  :    4
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 1/6

: 




 16/571 6689  : 

 : 

(  10/13 3530 

 


  
 

8  :   5

24  :   6

1/36  : 

1/240  :    7

   1021  :   8

24  : 

 1/6 1  :   9



  2  1   10

  5  4  3 
 :   11

20 

 :   12

1/27 




83
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 :   13

(3 )  16




    14


  

 
 :  910  : 

2322 

 :   15

26 

    16

 
 :  : 

2/3738 

  17

1/542  :  

5/43  :   18

25  :   19

   20




  21


  22


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7174  :   55

 18/105

16/82  :   56

6979  :    57

 17/420

  9/360 3414  : 


 1

 :  :   2

1968  1388 

 :   3

 :  :  4

2007 

 :   5

1999 

 :   6

1975  1395  : 

 :   7

1995  1415 

 :   8

1986  1406  : 

 :   9

1980  1400 

:  :   10




87





4/419



 6/61

12122

 





10/25

10/25

18/333





52.

53.

 54.
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 1422 

2003  :   11

 :  12

 1401  :  13

 :  14

 1398 

 :  15



 :  16

1989  1409

 :  17

1999  1420 

 :  18

1982  1403 

 :  :  19



 :  20

 :  21

1983  1404 

 :  22

 :  :  23

1994

 :  24

1985  1405  : 

:  :  25
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

2002  :  26

 :  27

2003  1423

 :  -  28
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